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1. The Hancock County Circuit Court upheld the Hancock County Sheriff's Department’s Civil

Service Commission's (Commission) decison to uphold George Burleson's termination as a deputy.

It is from that decision that Burleson apped's asserting:*

We have restructured the issues to facilitate a better understanding of the nature of this appedl.
While Burleson asserted twenty issues, many of the issues were repetitive in nature and are capable of
being discussed within other issues.



1. HEWASDEMOTED INVIOLATION OF THECIVIL SERVICERULESAND REGULATIONS,

2. HEWASDENIED DUE PROCESSBY HIS DISCHARGE WITHOUT A PRE-TERMINATION
HEARING;

3. HEWASNOT GIVEN A POST-TERMINATION HEARING WITHIN TWENTY DAY SOFHIS
REQUEST;

4. HE WAS SUBJECTED TO DOUBLE JEOPARDY;

5. HE WAS DENIED DUE PROCESS BECAUSE OF THE LENGTH OF TIME FOR THE
COMMISSION'S DECISION;

6. THE COMMISSION HELD MEETINGS IN VIOLATION OF ITS RULES AND THE OPEN
MEETINGS ACT,;

7. THE JUDGMENT OF THE COMMISSION WAS NOT SUPPORTED BY SUBSTANTIAL
EVIDENCE;

8. THE JUDGMENT OF THE COMMISSION WAS ARBITRARY AND CAPRICIOUS AND
BEYOND THEIR AUTHORITY;

9. THE COMMISSION FAILED TO SET FORTH ANY FINDINGS OF FACTS OR
CONCLUSIONS OF LAW.

STATEMENT OF FACTS
12. Burleson was employed by the Hancock County Sheriff's Department. He was assigned to the
investigation department. On October 15, 1999, Sheriff Peterson informed Burleson that Burleson was
being transferred to the patrol divison. The reason given for the transfer was because Sheriff Peterson
had beeninformed that Burleson wasan insurancerisk. Therisk semmed from two separate lawsuitsfiled
againg the sheriff's department based upon actions of Burleson. The insurance company had threatened
not to renew the insurance policy covering the sheriff's department. On November 1, Burleson was
transferred to patrol. He filed no objection. Although Burleson never complained of the transfer until his

termination, he now argues that this was a demotion and not atranfer.



13. On March 13, 2000, Burleson received awritten statement that he was being terminated from his
employment because of the insurance risk he posed. The letter dso included his right to apped and his
entitlement to accumulated compensatory and vacation time. The letter was from Sheriff Garber. Sheriff
Garber entered office in January of 2000 after defeating Sheriff Peterson in the election. On March 15,
2000, Burleson requested a hearing. Burleson filed awritten complaint with the Commisson.
14. On May 2, the Commission acknowledged it was investigating the matter. The Commission
conducted an investigation and hearing. OnAugust 24, 2000, Burleson met with the Commission. It was
at thistime, Burleson discovered that the Commission had dready met with the other parties.
5. In late August of 2000, a hearing was held, but was continued as the attorney that was to
represent Sheriff Garber was cdled as awitness, resulting in Sheriff Garber’s having to retain other legd
counsdl. The hearing was continued several times and was reconvened on January 17, 2001. Burleson
asserts that cross-examination of the opposition was not alowed.
T6. The Commission returned a decison on March 26, 2001, approving the termination of Burleson.
Burleson appealed to the Hancock County Circuit Court on April 6, 2001. The circuit court judge
affirmed the decison on February 22, 2002. Burleson perfected his apped.
LEGAL ANALYSIS

q7. The sandard of review this Court isto follow in gppea sfrom acircuit court'sruling on acasefrom
the Civil Service Commission is set out in section 21-31-23 of the Mississippi Code Annotated. It states
in part:

However, such hearing shdl be confined to the determination of whether the judgment or

order of remova, discharge, demation, suspenson or combination thereof made by the

commission, was or was not made in good faith for cause, and no appeal to such court
shall be taken except upon such ground or grounds.

Miss. Code Ann. § 21-31-23 (Rev.2000).



T18. The Mississppi Supreme Court has held that "intertwined with this question [of good fath] is
whether or not therewas substantia evidence before the Civil Service Commission to support itsorder and
whether it isarbitrary, unreasonable, confiscatory, and capricious.” City of Meridian v. Hill, 447 So. 2d
641, 643 (Miss.1984). The burden is on the gppdlant. Lanier v. City of Biloxi, 749 So. 2d 139, 154

(159) (Miss. 1999).

1. WASHEDEMOTED INVIOLATION OF THECIVIL SERVICERULESAND REGULATIONS?

9.  TheCivil Service Rules and Regulations Rule 1.3 sates in part:

No person who has been permanently appointed or inducted into civil service under the
provisons of thisact . . . shal be removed, suspended, demoted, or discharged, or any
combination thereof, except for cause, and only upon the written accusation of the sheriff
or any citizen or taxpayer, awritten statement of which accusation, in generd terms, shall
be served upon the accused and a duplicate filed with the commission.

910. Theruleisbased on part of Mississippi Code Annotated section 21-31-23. Burleson did not make
his trandfer an issue until March 15, 2000, when he requested a hearing regarding his termination and
"demotion." TheCivil Service Rulesand RegulationsRule 1.3 dlowsfor only ten daysfrom date of incident

to request a hearing.

11.  Burleson arguesthat because the Commission did not object to hisraising theissue, it was properly
before the Commission. The Commission issued no ruling or statement  regarding the reassignment.
Because Burleson failed to properly raise the issue within the required time, the Commission did not have

to consider theissue.

912.  Although the circuit court did decide that the issue was not properly before the Commission, the
arcuit court aso discussed whether Burleson was actualy demoted or reassigned. Thetechnica definition

of a demotion according to the Civil Service Rules and Regulations Rule 3.2.11 is areduction to aclass
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having a lower maximum rate of pay. While evidence suggests that a patrol officer does have a lower

maximum rate of pay, thereis no evidence that Burleson actudly recelved alower rate of pay.

2. WAS HE DENIED DUE PROCESS BY HIS DISCHARGE WITHOUT A PRE-TERMINATION
HEARING?

113. TheCivil Service Rules and Regulations Rule 1.3 sates in part:

I nthe absence of extraordinary circumstancesor Stuations, beforeany such employeemay
be removed or discharged, he shdl be given written notice of the intended termination,
whichnotice shal Satethe reasonsfor termination and inform the employeethat he hasthe
right to respond inwriting to the reasons given for termination within areasonabletimeand
respond orally before the sheriff. The sheriff may in his discretion, provide for a pre-
termination hearing and examination of witnesses, and if ahearing isto be held, the notice
to the employee shdl aso set the time and place of such hearing.

14. The sheriff's decison whether or not to grant a pre-termination hearing is discretionary. Burleson
argues that federd law requires a pre-termination hearing for civil employees. In Cleveland Board of
Education v. Loudermill, the court ruled that public employees must be given apre-termination hearing.
Loudermill, 470U.S. 532, 542 (1985). Althoughthecourt did not requirethat a full evidentiary hearing
be held prior to discharge, it did conclude that some type of informa hearing was cdled for. Specificaly,
the court found that a public employee "is entitled to ord or written notice of the charges againgt him, an
explanation of the employer's evidence, and an opportunity to present his sde of the story™ prior to

termination. Loudermill, 470 U.S. at 546.

115.  The Fourteenth Amendment forbids states from depriving an individua of life, liberty or property
without due process. Due process reguirements are not the same in every situation. Rather, the amount of
process required varies according to the circumstances of the deprivation. In Mathews v. Eldridge, 424

U.S. 319, 335 (1976), the three factors normally weighed in determining the required amount of process



are the importance of the individud interests involved, the vaue of specific procedurd safeguards to that

interest and the government interest in adminidtrative efficiency. 1d.

16. When aprocedura due process clam is raised in a case, it must be evaluated using a two step
process. Nichols v. City of Jackson, 848 F. Supp. 718, 720 (S.D. Miss.1994). "The first step requires
the court to decide whether a protected life, liberty or property interest exists. The second step isacourt
determination of what processis required in the situaion.” 1d.

17. Thefirg step of the andysisis eadily dedt with. The plaintiff's property interest in his employment
was created by Mississippi Code Annotated Sections 21-31-21 and 21-31-23, which provide that civil
service employees cannot be discharged except for cause. Asfor the second step, Burleson wasgiventhe
minimum due process required by an andysis of theMathewsfactors: thewritten natification of termination
and the actions he could take if he disagreed with the termination. We do not have to discuss the

extraordinary circumstance or Situation exception, as there was no due process violation.

3.HEWASNOT GIVEN A POST-TERMINATION HEARING WITHIN TWENTY DAY SOFHIS
REQUEST.

118.  The Civil Service Rules and Regulations Rule 1.3 states in part:

Where there are extraordinary circumstances or Stuations which require the immediate
discharge or removad of an employee such employee may be terminated without a pre-
termination hearing as required by this section, but such employee shal be given written
notice of the specific reasonsfor termination within 24 hoursafter the termination, and shall
be given an opportunity for ahearing smilar to the pre-termination hearing provided inthis
section within 20 days &fter the date of termination.

119. Burlesonwasnot informed of any action the Commission wastaking until forty-eight days after his

written request for a post-termination hearing.



920. We follow the same andyss here as we did in the pre-termination hearing issue. Burleson was
entitled to a certain amount of due process as a civil servant. The question is what was the minimum
amount of due processwhichwasrequired. Thethreefactors, (1) theimportance of theindividua interests
involved, (2) the vadue of specific procedurd safeguards to that interest and (3) the government interest in
adminigrative efficiency, must beweighed. Mathews, 424 U.S. at 335. Whileit wasimportant to Burleson
to have aquick decison by the Commisson, it isadso important that a proper investigation be conducted

by the Commisson.

921. It dso does not gppear that Burleson pressed the issue for a hearing within twenty days of his
termination. We do not find in the record a petition for awrit ordering ahearing within the twenty days of
request. Assuch, we find that Burleson failed to press the issue of having ahearing within twenty days of

his request, and evenif he had, the Commission isalowed the flexihbility to properly investigete the matter.

4. WASHE SUBJECTED TO DOUBLE JEOPARDY?

922. Burlesonarguesthat the transfer in November of 1999 was ademotion rather than atransfer. He
argues that a demotion is a reduction from one pay classto another pay classwith alower maximum rate
of pay.

123.  Burleson arguesthat his"demotion” was for the same reason as his termination, thus good cause
was lacking for the termination. We agree with the principle that a civil servant should not be punished
twicefor the sameincident, but we disagree that thiswas the case here. Since Burleson failed to pressthe
issue of his "demotion” until he was terminated, we can only assume that he was transferred and not
demoted. Since Burleson wasworking for the sheriff's department, he was subject to areclassification of

his duties.



5. WAS HE DENIED DUE PROCESS BECAUSE OF THE LENGTH OF TIME FOR THE
COMMISSION'S DECISION?

924. Burleson argues that because it took over ayear for the Commission to reach adecision, his due
processrightswereviolated. Someof thedelayswere agreed to by Burleson'sattorney. Asdtated earlier,
the Commission is afforded the opportunity to conduct athorough investigation and make awell-informed
decison. We do not think that the delays were a violation of due process.

6. DID THECOMMISSION HOLD MEETINGSIN VIOLATION OF ITSRULESAND THE OPEN
MEETINGSACT?

125.  WhenBurleson met with the Commisson for thefirg timein August of 2000, hewasinformed that
the Commission had aready met with Sheriff Garber, Ronald Cuevas, and Gerald Gex. Burleson was not
given natice of the meetings. When Burleson and thee other parties met for the hearing, Burleson was not
given an opportunity to cross-examine the oppostion.
926. The Civil Service Rules and Regulations Rule 1.3 states in part:

All investigations made by the commission pursuant to the provisions of this section shall

be by public hearing, after which reasonable written notice to the accused of the time and

place of such hearing, a whichthe accused shall be afforded an opportunity of appearing

in person and by counsd, and presenting defense.
927. Burleson dso argues that the Commission violated the Open Meetings Act by meeting with the
parties separately. The Open Meetings Act declaresapolicy that public business be performed in an open
and public manner. While Burleson argues for the nullity of any action not taken in gtrict compliance with
the Act, the supreme court has required only substantial compliance, not anullification of the action taken.
Shipman v. North Panola Consol. Sch. Dist., 641 So. 2d 1106, 1116 (Miss. 1994).

928. The Commission investigated Burleson's termination by first meeting with the partiesindividualy.

The Commissionaso alowed ahearing in which al parties were present and testimony was presented by



both sdes. While we question the investigative process of the Commission in interviewing the parties
separady, we do not think that it isaviolation of the Open Meetings Act because of the later hearing.
129. We are dso skeptica of Burleson's cdlam of not being alowed to cross-examine witnesses. The
other Sde dso was denied the opportunity to cross-examinewitnesses. But the saving point of the hearing
isthat both sdes could put on rebuttal witnesses. Thereisaso no mention of whether Burleson could have
secured the other Sde's withesses as adverse witnesses. There was aso no record of Burleson seeking
awrit dlowing him to cross-examine witnesses.

7. WAS THE JUDGMENT OF THE COMMISSION NOT SUPPORTED BY SUBSTANTIAL
EVIDENCE?

130.  Burleson argues that the Commission lacked substantia evidence to uphold histermination. Civil
Service Rulesand Regulation 15.1.1 providesin part that acivil servant may beremoved for any "omisson
or commission tending to injure the public services™ Although Burleson claims that he was not a named
defendant in one of the two lawsuits againg the sheriff's department, testimony showed that he was the
reason the sheriff's department was sued. The sheriff's department was advised that the suits could lead
to aloss of insurance or anincreased premium and deductible.

131.  Thedecison of acommission must be based on substantial evidence. Board of Law Enforcement
Officers Sandards and Training v. Butler, 672 So. 2d 1196, 1199 (Miss. 1996). Substantia evidence
means evidence which is subgtantid, affording a subgstantia basis of fact from which the fact in issue can
be reasonably inferred. 1d. There was substantial evidence presented to the Commission to support its
decison. A loss of insurance for the sheriff's department is an injury to public services.

8. WAS THE JUDGMENT OF THE COMMISSION ARBITRARY AND CAPRICIOUS AND
BEYOND THEIR AUTHORITY?



132. Asdated above, the Commission had substantid evidence to uphold Burleson'stermination. The
insurance carrier had threatened to not renew the policy if something was not done about Burleson.
Burleson aso argues that the decision of the Commission was arbitrary and capricious. The sandard is.
[T]he orders of the Commission are find unless (1) beyond the power which it could
condtitutionally exercise; or (2) beyond its statutory power; or (3) based upon a mistake
of law. But questions of fact may beinvolved in the determination of questions of law, so
that an order, regular on itsface, may be set asde if it appearsthat (4) the rateis so low
as to be confiscatory and in violation of the conditutional prohibition againg taking
property without due process of law; or (5) if the Commisson acted so arbitrarily and
unjudly asto fix rates contrary to evidence, or without evidence to support it; or (6) if the
authority therein involved has been exercised in such an unreasonable manner asto cause
it to be within the elementary rule that the substance, and not the shadow, determinesthe
vaidity of the exercise of the power.
Dixie Greyhound Linesv. Miss. Pub. Serv. Comm'n, 190 Miss. 704, 715, 200 So. 579, 580 (1941)

quating . C. C. v. Union P. R. R. Company, 222 U.S. 541, 547 (1912).

133.  The sheriff acted in the best interest of the sheriff's department and the county. The Commisson

was correct in upholding the termination.

134. Burleson ds0 arguesthat the decision of the Commission isnull because the commissionerswere
serving beyond their appointed terms. The argument was not presented to the Commission. It was
presented for the first time to the circuit court on gppea and the circuit court ruled it untimely. Touart v.
Johnston, 656 So. 2d 318, 321 (Miss. 1995). We agree. Although Burleson is precluded from raisng
this issue on gpped, public officids can serve after the expiration of their term until they are replaced.

Andrewsv. State, 69 Miss. 740, 746, 13 So. 853, 854 (1892).

9. DID THE COMMISSION FAIL TO SET FORTH ANY FINDINGS OF FACTS OR
CONCLUSIONS OF LAW?
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135. Burleson adso argues that the Commission's order failed to set forth any findings of fact or
conclusons of law. The order sated only that Burleson was terminated for "good cause" and not for any
politicd or rdigiousreasons. We entered an order mandating the Commission to prepare proper findings

of fact and conclusions of law.

136. The Commisson complied and entered an amended order that found as fact that Burleson's
conduct in his officid capacity, more particularly in two incidents thet ultimately led to suits being brought
againg the sheriff’ sdepartment, congtituted inattention to duty and incompetence. The Commission further
found as fact that the continued employment of Burleson by the department raised a subgtantia risk that
the department would be unable to renew its exigting liability insurance coverage, which would have the
potentid to substantialy hamper the department in the performance of its duties. We concludethat there
was subgtantial evidence in the record to support these findings of fact. We dso find that the findings of
fact were sufficient, asamatter of law, to condtitute grounds for Burleson’s discharge. Thissupplementd

order therefore renders Burleson’s origind contention moot.

CONCLUSION

137. While the Commisson may have made some mistakes, it is important to remember that the
Commissionisan adminidrative law agency composed of persons not dwayswedl versed inthelaw. The
Commission had to make a hard decision, whether to sacrifice insurance coverage for the sheriff's
department thereby putting dl citizens of that county at risk or to uphold the termination of Burleson. The
Commisson may have made some mistakes, but its decison followed a lengthy investigation and
information gathering process. The circuit court upheld the Commission'sdecison. We uphold the circuit

court's decision.
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1838. THE JUDGMENT OF THE CIRCUIT COURT OF HANCOCK COUNTY IS
AFFIRMED. COSTSARE ASSESSED TO THE APPELLANT.

BRIDGES, THOMAS, LEE, AND CHANDLER, JJ., CONCUR. KING, P.J., AND
IRVING, J., CONCUR IN RESULT ONLY. SOUTHWICK, PJ., DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J., AND GRIFFIS, J.

SOUTHWICK, P.J.,, DISSENTING:

139.  With respect for the mgority, | find that more process was due to Burleson before he was
terminated. The Court points out that the United States Supreme Court has held that a public employee,
protected in his job by the limitation on dismissa only for good cause, must have a pre-termination
opportunity to be heard. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985). Though

citing that case, the mgority then does not apply it.

140. Oncealife, liberty or property interest is identified, then any deprivation of that interest must be
through such procedures as are needed to provide fairnessin the context of the deprivation. Itiscertainly
true that the process that is constitutionaly required depends on various considerations. Mathews v.
Eldridge, 424 U.S. 319, 335 (1976). The problem, here, though, is that the context has aready been
addressed by the Supreme Court. Theweighing of factorsrequired by Eldridge in the context of for-cause
terminationfrom public employment was performed by the Supreme Court. Loudermill, 470 U.S. at 543-

45. The concluson was that a pretermination hearing was needed:

The governmentd interest in immedi ate termination does not outweigh these interests. As
we shdl explain, affording the employee an opportunity to respond prior to termination
would impose neither a dgnificant adminigrative burden nor intolerable delays.
Furthermore, the employer shares the employee's interest in avoiding disruption and
erroneous decisons,; and until the matter is settled, the employer would continueto receive
the benefit of the employegslabors. It is preferable to keep aqualified employee on than
to train a new one. A governmentad employer dso has an interest in keeping citizens
ussfully employed rather than taking the possibly erroneous and counterproductive step of
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forcing itsemployees onto thewdfareralls. Findly, in those Stuations where the employer
perceives asgnificant hazard in keeping the employee on thejob, it can avoid the problem

by suspending with pay.

Loudermill, 470U.S. 532, 544-45. The Court followed these observationswith the conclusion "that the
pretermination 'hearing,’ though necessary, need not be elaborate. We have pointed out that [t]heformality
and procedura requisitesfor the hearing can vary, depending upon theimportance of theinterestsinvolved
and the nature of the subsequent proceedings.™ Id. at 545.

41. Since Burleson was not given an opportunity to be heard prior to histermination, | would reverse

and remand.

McMILLIN, C.J., AND GRIFFIS, J., JOIN THISSEPARATE WRITTEN OPINION.
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